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SUIT NO. MISC/0159/2017
THE REPUBLIC

VRS.

COMMISSIONER-GENERAL RESP ONDE\IT/RESPONDENT i
GHANA REVENUE AUTHORITY
ACCRA

EX-PARTE

GHANA TELECOMMUNICATIONS CO. LTD. APPLICANT/AP?LICA\IT
ACCRA

MOTION ON NOTICE FOR LEAVE TO AMEND RELIEFS AND GROUNDS
OF APPLICATION
ORDER 55 RULE 5(5)

TAKE NOTICE that this Honourable Court will be moved by counsel for the
Applicant/Applicant (“Applicant”) herein for an order granting leave to:

i vary/modify the reliefs sought in this suit to read as follows:

An order of certiorari, bringing up and quashing the decision of the
Respondent dated 4" October 2017 refusing the Applicant’s request for
a waiver of the payment of the 30% of the disputed assessment pending
the objection determination, on the grounds that the decision resulted
from an improper exercise of the discretion vested in the Respondent by
section 42(6) of the Revenue Administration Act, 2016 (Act 915) and in
contravention of article 296(a) and (b) of the Constitution, 1992.

2 amend the grounds stated in the affidavit in support as follows:
(a) by inserting new paragraphs “5A”, “5SB” and “5C” to read as follows:

54.  Thit the Applicant submitted in Exhibit TA that the Transfer
Pricing Regulations, 2012 (L.1. 2188), which was made pursuant

to [the then Internal Revenue Act, 2000 (Act 592) for the purposes
@&(%O%,] 0 : zs the applicable legislation for verifying and

NApplicant’s transfer pricing transactions, and that
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the Respondent’s application of the T echnology Transfer
Regulations, 1992 (L.1. 1547), which was made under the then
Investment Code, 1985 (P.N.D.C.L. 116) by the then Ghana

Investment Centre for the purposes of investment promotion
within Ghana, was wrongful.

3B.  That, in effect, although the tax statute, LI 2188 contained
provisions for verifying the Applicant’s compliance with the
Arm’s  Length principles in the transactions audited the
Respondent refused or failed to apply L.I 2188 and instead
applied the provisions of the non-tax statute, L.I 1547 in the
audit exercise, an act which is not sanctioned by law.

JC.  That the Respondent had an obligation under the Constitution to
adjudicate and give due consideration to the Applicant’s
concerns as set out in Exhibit TA, and the Applicant was entitled
to and did expect same in earnest from the Respondent.

(b) by amending paragraphs 7, 8 and 9 to read as follows:

That the Respondent completely ignored the Applicant’s submissions on the
wrongful application of the non-tax statute L.I. 1547, and instead repeated his
assessment using L.I. 1547 without giving reasons, and then demanded the
payment of GHel62,468,361.90 within 14 days of Exhibit TAL

That, exercising its statutory rights, the Applicant objected to the Respondent’s
assessment and demand in Exhibit TA1 by an objection letter dated 17"
August 2017, which set out the basis for the objection and reiterated the
Respondent’s wrongful application of a non-tax statute to determine the
Applicant’s transfer pricing tax liability. (A copy of the Applicant’s objection
letter is attached as “Exhibit TA2”.)

That, again, the Respondent completely ignored the Applicant’s Exhibit TA2,
and without stating any reasons, informed the Applicant in writing about his
intention to audit all iransactions to determine whether they “meet the Arm’s
Length Test”, requested for certain information, named his officers to conduct
the exercise and then demanded the Applicant’s “maximum co-operation” in

the audit exercise. (A copy of the Respondent’s said letter dated 21* August
2017 is attached as “Exhibit TA3”,)

() by inserting new paragraphs “9A” and “9B” to read as follows:
9A.  That the terms of Exhibit TA3 clearly meant, and the Applicant
understood them to mean, that, the assessment of

GHcl162,468,361.90 stated in Exhibit TAl and the payment
demanded therein stood suspended and/or cancelled.
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10.

13.

9B.  That Exhibit TA3 also meant, and the Applicant understood it to
mean that the assessment of GHel62,468,361.90 did not result
Jfrom an audit exercise and that the audit exercise is about to
start.

(d) by amending paragraph 10 to read as follows: /

That in complete contradiction to the terms and understanding conveyed by
Exhibit TA3, the Applicant received the Respondent’s letter dated 23rd August
2017 (erroneously addressed to “PRICEWATERHOUSECOOPERS (GH) LTD.)
acknowledging receipt of Exhibit TA2 and demanding payment of thirty percent
(30%) of the sum assessed in Exhibit TAI, being GHc48,740,508.57, within 5
days. (4 copy of the said letter is attached as “Exhibit TA4” )

(¢) by inserting new paragraphs “12A”, “12B” and “12C” as follows:

124.  That the Applicant provided a full and reasoned outline of

the factual and legal basis for its request for a waiver in
Exhibit TAS.

12B. That although the Respondent is yet to publish the
constitutionally mandated instrument regulating the
exercise of the discretion vested in him under section
42(6) of Act 915, the Applicant was entitled under the
Constitution, 1992, to have its request in Exhibit TAS5
Judicially considered.

12C.  That the Constitution, 1992, mandated the Respondent to
obtain and review all relevant materials and information
including those requested in Exhibit TA3, and then
consider the Applicant’s request for a waiver with due
reference and regard to all relevant principles before
arriving at his decision in a matter justified by the
relevant facts and legal principles.

(D by amending paragraph 13 of the affidavit in support to read as follows:

That in complete disregard of the constitutional obligation to be fair, avoid
arbitrariness and capriciousness, and in breach of the Applicant’s lawful
entitlement to a full, fair and judicial determination of its request for a waiver,
the Respondent wrote a reply dated 4" September 2017 letter to say that
although he is empowered to waive or suspend the payment of the 30% of the
disputed tax pending the objection determination, he was “yet to consider a
decision to exercise that authority.” (A copy of the Respondent’s reply to the
request for waiver is attached as “Exhibit TA6”,)

(g) by inserting a new paragraph “13A” in the affidavit in support as
follows:
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4.

15.

16.

1%

18.

19.

134.  That the Respondent then demanded payment of the 30% of the
assessment in Exhibit TAL, being GHc48,740,508.30, within 7
days of Exhibit TAG.

(h) by amending paragraph 14 of the affidavit in support to read as follows:

That alarmed by the Respondent’s refusal to exercise the statutory discretion
vested in him, the Applicant followed up and held several discussions with the
Respondent on the issue but the Respondent remained adamant in his refusal to
consider the Applicant’s application for a waiver.

(1) by deleting paragraphs 15 to 21 and replacing same with the following
paragraphs:

That, in pursuit of the 30% payment in Exhibit TA6 the Respondent sent officers

to the Applicant’s offices to demand payment even before the expiry of the 7 days
deadline.

That the Respondent ignored countless pleas by the Applicant to reconsider his
decision not fo exercise his statutory discretion on the Applicant’s request, and
repeatedly demanded payment of the colossal amount of GHc48,740,508.30 before
determining the objection to the overall assessment.

That with no other option left to seek redress, the Applicant was compelled to
commence this action on 13" September 2017 and sought orders of:

a. Certiorari, to quash the Respondent’s decision in Exhibit TA6 refusing to
exercise the statutory discretion vested in him, and demand for payment of
the 30%, and

b. Mandamus, to compel the Respondent to exercise the discretion and
Jjudicially determine the request for waiver.

That upon being served with the instant action, the Respondent filed his affidavit
in opposition on 10® October 2017, and:

a. denied that he has refused to exercise his discretion on the Applicant’s
request for waiver, and that his decision in Exhibit TA6 was made “in the
light of section 42(7)” of Act 915.

b. referred to the periods stipulated in Act 915 for objection determination
and claimed that the instant action “is premature”.
& that the “transfer pricing audit of the Applicant is still ongoing” and “is

different from the Audit and tax assessment” of “GHcl62,468,361.90".

That the Respondent also made unsubstantiated claims regarding transfers to the
Applicant’s parent company to justify his demand for the payment of the 30%.
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23.

24.

26.

27.

28.

That the parties attended court in this matter for the first time the following day,

11" October 2017, and the matter was adjourned for hearing on 18" October
2017.

That shortly after the proceedings on 11" October 2017, the Applicant received
from the Respondent, a letter in which he referred to Exhibit TAS ‘and Exhibit
TA6 and stated that he has considered the request for a waiver and refused same
and then asked the Applicant “to comply with” Exhibit TA6. (4 copy of the
Respondent’s said letter is attached as “Exhibit TA7”.)

That the Applicant considers the Respondent’s conduct leading to his refusal of
the request for waiver as grossly improper and a flagrant abuse of the discretion
vested in him by the law.

That the Respondent’s gross disregard and failure to refer to any of the grounds
stated in the Respondent’s request for waiver, clearly exhibit his prejudice
towards the Applicant’s case in this dispute and a complete abuse of the statutory
powers vested in him and violation of the constitutional obligation on him under
article 296(b) of the Constitution, 1992.

That the Respondent’s failure to demonstrate his awareness of the guiding
principles in the Constitution and Act 915 in exercise of his discretion resulting in
the decision contained in Exhibit TA7 is in contravention of his constitutional
obligation not to be capricious in the exercise of his statutory powers.

That the Respondent’s reference to alleged transfers by the Applicant to its parent
company to justify his assessment in Exhibit TA1 and his refusal in Exhibit TA7
violates the Applicant’s right to a fair hearing, shows the Respondent’s
arbitrariness in the exercise of his powers, and his gross disregard for the basis
for taxation as provided under the relevant tax law and the Constitution.

That the Respondent’s denial of his own clear and unequivocal statements in
Exhibit TA6 and claims that the ‘“transfer pricing audit is still ongoing” and
“different from Audit and tax assessment” demonstrate the Respondent’s utter

lack of candour in the exercise of his statutory duties and violation of the article
296(a) of the Constitution.

That the Respondent’s insistence on the use and application of non-tax statute to
assess the Applicant’s tax obligation violates the constitutional obligation on him
to follow and apply due process of law in the discharge of his duties.

That altogether, the Respondent has shown that he neither desires nor intends to
apply the law in discharging his statutory duties and enforcing the tax statutes,
and his decisions in Exhibit TA6 and Exhibit TA7 cannot be justified as
emanating from the proper and lawful exercise of the discretion vested in him to
consider the Applicant’s request for a waiver of the 30% of the disputed
assessment pending the determination of the objection raised by the Applicant.
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29. That in all the circumstances outlined herein, the Respondent’s decision contained
Exhibit TA7 cannot be justified and the Applicant therefore prays this
Honourable Court for an order of certiorari, to bring up and quash the
Respondent’s decision.

ON THE grounds stated in the accompanying affidavit and for any further order(s) as
this Honourable court may deem fit.

//‘(E&’K—)%RT TO THE MOVED on the Q’\#_Hﬁof /\ﬁ R \/ ,' 2017 at 9

o’clock in the forenoon or so soon thereafter as counsel may be hclagi.

‘%\LL LLTSA QA"‘JI/
;;//” ;\\\

DATED THIS 20" DAY OF OCTOBER 2017. 5’)‘5{ AL PRACTITIONERS :
'1% 8 NOT ARIES PUBLIC ;:3-/‘
Y

N

Bentsi-Enchill, Letsa & Ankomah
Lawyers for Applicant

Licence No.: GAR 16289/17

Firm licence number: Pp 0003109/17

The Registrar
High Court (Commercial Court)

Accra

And to the Respondent.
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IN THE SUPERIOR COURT OF JUDICATURE (\.W"“ o

IN THE HIGH COURT OF JUSTICE _ s B0 5009
(COMMERCIAL COURT) - HIGH GQURT, ACGRA

ACCRA - A.D. 2017 -

SUIT NO. MISC/0159/2017
THE REPUBLIC

VRS.

COMMISSIONER-GENERAL RESPONDENT/RESPONDENT
GHANA REVENUE AUTHORITY

ACCRA

EX-PARTE

GHANA TELECOMMUNICATIONS CO. LTD  APPLICANT/APPLICANT
ACCRA

AFFIDAVIT IN SUPPORT

I, Theodore Albright, of 8 Abidjan Street East Legon, Accra, Head of Legal of the
Applicant Company, make oath and say as follows:

L That I am the deponent herein and I have the authority of the Applicant to swear to
this affidavit and to depose to these matters which have come to my personal
knowledge and belief in the course of my duties.

2. That on 13" September 2017, the Applicant commenced this action and prayed
for orders of:

a. Certiorari, to quash the Respondent’s decision to refuse to exercise the
statutory discretion vested in him, and demand for payment of the 30%,
and

b. Mandamus, to compel the Respondent to exercise the discretion and

judicially determine the request for waiver.

3. That the Respondent was duly served with the application on 13" September
2017.

4. That the Respondent filed his affidavit in opposition on 10" October 2017 and
denied that he has made the decision alleged by the Applicant, among others.
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That the parties attended court on 11" October 2017 and due to the late filing

of the Respondent’s affidavit in opposition the matter was adjourned to 18"
October 2018 for hearing.

6. That after the proceedings on 11" October 2017 the Applicant received a letter
from the Respondent in which the Respondent had referred to the’Applicant’s
request for a waiver and his decision refusing to exercise his discretion.

0y The Respondent further stated that he has now considered and refused the
Applicant’s request for waiver and demanded that the Applicant pay the

amount stated in his earlier decision. (A copy of the Respondent’s said letter is
attached as “Exhibit TA™.)

8. That the clear import of Exhibit TA is that the Respondent no longer stands by
his earlier decision which was the cause of this action.

9. That the Applicant is of the view that the Respondent issued Exhibit TA to
undermine the action and overreach the Honourable Court’s duty to determine
the dispute by rendering the reliefs no longer necessary.

10.  That, however, the Respondent’s entire conduct leading to his decision in
Exhibit TA shows an improper and unlawful exercise of the statutory
discretion vested in him and has occasioned a grave injustice to the Applicant.

11.  That the Applicant is desirous of seeking appropriate remedies to protect its
legitimate interest and hereby applies for leave of the Honourable Court to
amend its pleadings to reflect the new cause of action.

12.  That the amendments proposed by the Applicant are as set out on the face of
the motion paper and the Applicant, humbly prays for leave of the Honourable
Court to amend its pleadings to seek the appropriate remedies. (A draft of the
proposed amended suit is attached hereto as “Exhibit TA1”.)

WHEREFORE I swear to this affidavit in suppo

{0
!‘ ¥/

/ licatiom>

D |
SWORN THIS 2 3Y ~ DAY OF &

~ T AR
TEGISTRAR

............... )-;(:‘ ” (\_} R [—
1S Nl v
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CG/TELCOS/Q1/17
€ R 0 TR
4" October, 2017

Your Ref. No. ...... oo

THE MANAGING DIRECTOR
GHANA TELECOMMUNICATIONS COMPANY LTD
HEADQUARTERS
VODAFONE GHANA
SOUTH LIBERATION LINK
MANET TOWER

AIRPORT CITY

ACCRA, GHANA

Dear Sir,

nE:. TRANSFER PRICING AUDIT REPORY 2012 — 2018 YEARS OF ASSESSMENT
GHAMA TELECOMMUMICATIONS COMP A7

We refer to your application dated 25" August. 2017 requesting for a waiver of the payment
of 30% of the tax objected to by your company

We also refer to the Authority's letter of 4" September. 2017 in which you were informed
that the Commissioner-General was yet to consider a decision to exercise his discretionary
power under subsection 6 of section 42 of the Revenue Administration Act, 2016, Act 915.

Having thereafter considerea your szid request of 25" August. 2017, the Commissioner-

General has refused to grant your application for a waiver of the payment of the said 30%
of the tax in dispute.

In line with subsection 5 of section 42 of the Revenue Administration Act, 2016, Act 915,
you are advised to comply with the Authority's letter of 4th September 2017

Yours faithfully,

EMMANUEL KOFI NTI
AG. COMMISSIONER-GEN

Cc. Commissioner. DTRD
Deputy Cornrnissioner, LTO




IN THE SUPERIOR COURT OF JUDICATURE
IN THE HIGH COURT OF JUSTICE
(COMMERCIAL COURT)

ACCRA - A.D. 2017

SUIT NO. MISC/0159/2017
THE REPUBLIC

7

V.

{ 4 a2\ RESPONDENT
%’Fﬁ N\

EX \)L,_l}—

COMMISSIONER-GENERAL
GHANA REVENUE AUTHORITY
ACCRA o

EX-PARTE

GHANA TELECOMMUNICATIONS CO LTD APPLICANT

ACCRA

MOTION ON NOTICE: FOR AN"ORDER OF CERTIORARI
ARTICLE 33(1) OF CONSTITUTION & ORDER 55 RULE 4

FILED BY LEAVE OF’" _OUR' RANTED ON [] BY HIS LORDSHIP []

TAKE NOTICE that lawyers for the Apphcant shall move this Honourable Court
praying for: : 5

rﬂRespondent dated 4”’ October 2017 refusing the Applicant’s request for a
: ;{:twazver of the payment of the 30% of the disputed assessment pending the
‘ 'ob]ectzon determznatzon on the grounds that the decision resulted from an

an: orde? of eertiorari “%“%;'bringing up and quashing the decision of the

the Reve;zue Admznzstratzon Act, 2016 (Act 915) and in contravention of article
296(a) and (b) of the Constitution, 1992.

On the grounds stated in the accompanying affidavit, and for any further order(s) as
this Honourable Court may deem fit.

Court to be moved on the day of 2017 at 9 O’clock in the
forenoon or so soon thereafter as counsel may be heard.

Dated this 12 day of September 2017.
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Daad Akwesi (Mrs.)
Bentsi-Enchill, Letsa & Ankomah
Lawyers for Applicant

Licence No.: GAR 16289/17

Firm licence number: Pp 0003109/17

?

The Registrar
High Court (Commercial Court)
Accra

And to the Respondent.

IN THE SUPERIOR COURT OF JUDICATURE
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IN THE HIGH COURT OF JUSTICE
(COMMERCIAL COURT)
ACCRA - A.D. 2017

SUIT NO.
THE REPUBLIC

V.

COMMISSIONER-GENERAL - RESPONDENT
GHANA REVENUE AUTHORITY
ACCRA

EX-PARTE

GHANA TELECOMMUNICATIONS CO. LTD.

. APPLICANT
ACCRA

AFFIDAVIT IN SUPPORT

I, Theodore Albright, of 8 AbldJan ;Street East Legon Accra, Head of Legal of the
Applicant company, make oath and sa as‘follows

L. That I am the deponent herem and I have the authority of the Applicant to swear to
this affidavit and to. depose to these matters which have come to my personal

knowledge and behef the course of my duties.

2. That in July 20 , the Respondent conducted a Transfer Pricing audit of the
Apphcantgfor the 2012 2016 years of assessment.

3. i“”{-a‘;.That during the cause of the audit, the Applicant disagreed with the Respondent’s
use. of the Technology Transfer Regulations, 1992 (L.I. 1547) instead of the
hik 'cmg Regulations, 2012 (L.I. 2188), in the audit exercise.

4, That the parties met several times to resolve the Applicant’s disagreements

without success and consequently the Respondent requested the Applicant to
submit its grievance in writing.

5. That by a detailed memo to the Respondent dated 3" August 2017, the Applicant,
through its consultant, KPMG, set out the issues arising from the audit, juxtaposed
the Applicant’s position with the Respondent’s and requested that the Respondent
review its computations. (A copy of the Applicant’s memo issued by KPMG to the
Respondent is attached and marked as “Exhibit TA”.)
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JA.

5C.

assessment. i ng
f{ir.}payment ofGHc] 62:468,361.90 within 14 days of Exhibit TAI

That the Applicant submitted in Exhibit TA that the Transfer Pricing
Regulations, 2012 (L.1. 2188), which was made pursuant to the then Internal
Revenue Act, 2000 (Act 592) for the purposes of taxation, is the applicable
legislation for verifying and validating the Applicant’s transfer pricing
transactions, and that the Respondent’s application of the Technology Transfer
Regulations, 1992 (L.I. 1547), which was made under the then Investment
Code, 1985 (P.N.D.C.L. 116) by the then Ghana Investment Centre for the
purposes of investment promotion within Ghana, was wrongful.

That, in effect, although the tax statute, L.I. 2188 contained provisions for
verifying the Applicant’s compliance with the Arm’s Length prznczples in the
transactions audited, the Respondent refused or fallea’ to apply’ LI 2188 and
instead applied the provisions of the non-tax stal‘ute LI 1547 zn the audit
exercise, an act which is not sanctioned by law :

That the Respondent had an obligation under the Constztutzon to adjudicate
and give due consideration to the Applicant’s concerns as set out in Exhibit

TA, and the Applicant was entn‘led to and did expecf same in earnest from the
Respondent. » :

That whilst waiting for the. Respondent S response to Exhibit TA , the Applicant
received an audit report “with. a tax assessment of GHcl162, 468 ,361.90 (One
Hundred and Sixty-Two: Mlllron Four Hundred and Sixty-Eight Thousand Three
Hundred and erty-One Cedrs Nmety pesewas), on 8" August 2017, from the
Transfer Pricing Umt of the Ghana Revenue Authority (“GRA”). (A copy of the
said audit report is ttached as “Exhlblt TA1”)

That the. Respon‘ }nl completely ignored the Applicant’s submissions on the
wrongfal applzcatzon of the non-tax statute L.I. 1547, and instead repeated his
ng L.1:.1547 without giving reasons, and then demanded the

That, exerczszng its statutory rights, the Applicant objected to the Respondent’s
assessment and demand in Exhibit TAI by an objection letter dated 17"
August 2017, which set out the basis for the objection and reiterated the
Respondent’s wrongful application of a non-tax statute 1o determine the
Applicant’s transfer pricing tax liability. (A copy of the Applicant’s objection
letter is attached as “Exhibit TA2".)

That, again, the Respondent completely ignored the Applicant’s Exhibit TA2,
and without stating any reasons, informed the Applicant in writing about his
intention to audit all transactions to determine whether they “meet the Arm’s
Length Test”, requested for certain information, named his officers to conduct
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94.

9B,

10.

11.

12.

124.

the exercise and then demanded the Applicant’s “maximum co-operation” in

the audit exercise. (A copy of the Respondent’s said letter dated 21" August
2017 is attached as “Exhibit TA3".)

That the terms of Exhibit TA3 clearly meant, and the Applicant understood
them to mean, that, the assessment of GHcl62,468,361.90 stated in Exhibit
TAI and the payment demanded therein stood suspended and/or cancelled.

That Exhibit TA3 also meant, and the Applicant understood it to mean that the
assessment of GHcl62,468,361.90 did not result from an audit exercise and
that the audit exercise is about to start. BN

That in complete contradiction to the terms and i‘lﬁdé’rs(gnding cb‘(;feyed by
Exhibit TA3, the Applicant received the Re;ﬁb;ddenti;é?ﬁlﬁetté}‘ftla{tgd 23rd August
2017 (erroneously addressed to “PRICEWATERHOUSECOOPERS (GH) LTD.)
acknowledging receipt of Exhibit TA2 and demandmg pa)‘}'ﬁent of thirty percent
(30%) of the sum assessed in Exhtblt TAI, being GHc48,740,508.57, within 5
days. (A copy of the said letter zsattached as “Exhibit TA4”. )

That Exhibit TA4 neither:rref‘erré'dqto the "r"éqgest for information and cooperation
demanded to facilitate the audit, in Exhibit TA3, nor responded to Exhibit TA.

That in response to Exhibit TA1 and, Exhibit TA4 and pursuant to section 42(6)
of the Revenue Administration: Act, 2016 (Act 915), the Applicant applied to the
Respondent to exercise Hi“s,;disc‘riétiko:‘rﬁf under the law and waive the 30% objection
payment precondition: (A ‘copy of the Applicant’s application for a waiver is
attached as “Exhibit TAS”.)

ThattheApplzcanz‘ provided a full and reasoned outline of the factual

. and legal basis for its request for a waiver in Exhibit TAS.

12B.

I2C.

That qlthoygﬁ:’ the Respondent is yet to publish the constitutionally
mandﬁte,g’fi"ﬁbtrument regulating the exercise of the discretion vested in
him under section 42(6) of Act 915, the Applicant was entitled under the

Constitution, 1992, to have its request in Exhibit TAS Judicially
considered.

That the Constitution, 1992, mandated the Respondent to obtain and
review all relevant materials and information including those requested
in Exhibit TA3, and then consider the Applicant’s request for a waiver
with due reference and regard to all relevant principles before arriving
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13.

14.

I5.

16.

17,

18.

at his decision in a matter justified by the relevant facts and legal
principles.

That in complete disregard of the constitutional obligation [0 be fair, avoid
arbitrariness and capriciousness, and in breach of the Applicant’s entitlement
to a full, fair and judicial determination of its request for a waiver, the
Respondent wrote a reply dated 4'h September 2017 to say that although he is
empowered to waive or suspend the payment of the 30% of the disputed tax
pending the objection determination, he was “yet to consider a decision 1o

exercise that authority.” (A copy of the Respondent’s reply to the request for
waiver is attached as “Exhibit TAG".)

That the Respondent then demanded payment of th;é_ 30% of the assessment in
Exhibit TAL being GHc48,740,508.30, within 7 days of Exhibit TA6.

That alarmed by the Respondent’s refusal to exercise the statutory discretion
vested in him, the Applicant followed-up and held'several discussions with the
Respondent on the issue but the Respondent remained:-adamant in his refusal to
consider the Applicant’s appl{ca?ibrifor a waiver. '

That, in pursuit of the. 30% ﬁﬁym_ent iﬁ"E.yhibit TAG6 the Respondent sent
officers to the Applicant’s offices to demand payment even before the expiry of
the 7 days deadline, . il

That the Respoﬁde;g‘t ignqred .:é"ozm{_lr_‘_é:ss pleas by the Applicant lo reconsider his
decision not to exercise his statutory discretion on the Applicant’s request, and
repeatedly demanded” payment of the colossal amount of GHc48,740,508.30

before determining the objection to the overall assessment.

 That with };Q;-szfz_er":'o.btion left to seek redress, the Applicant was compelled to
_commence this Jition on 13" September 2017 and sought orders of:

“a  Certiorari, to quash the Respondent’s decision in Exhibit TAG6
“in <ifrefusing 1o exercise the statutory discretion vested in him, and
" demand for payment of the 30%, and
b, Mandamus, to compel the Respondent to exercise the discretion
and judicially determine the request for waiver.

That upon being served with the instant action, the Respondent filed his
affidavit in opposition on I 0" October 2017, and:

a  denied that he has refused to exercise his discretion on the
Applicant’s request for waiver, and that his decision in Exhibit
TA6 was made “in the light of section 42(7)” of Act 915.
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19.

20.

21,

s

3.

24.

23,

26.

b.  referred 1o the periods stipulated in Act 915 for objection
determination and claimed that the instant action “is premature”.
. that the “transfer pricing audit of the Applicant is still ongoing”

and “is different from the Audit and tax assessment” of
“GHcl62,468,361.90".

That the Respondent also made unsubstantiated claims regarding transfers to

the Applicant’s parent company to justify his demand for the payment of the
30%.

That the parties attended court in this matter for the first time the following

day, 11™ October 2017, and the matter was adjourned fo: hearing on 18"
October 2017. E2N

That shortly after the proceedings on 11" October 2017, the Applicant received
Jfrom the Respondent, a letter in which he referred to Exhlbu‘ TAS and Exhibit
TAG6 and stated that he has considered the request for:a waiver and refused
same and then asked the Applicant “to comply with” Exhibit TA6. (A copy of
the Respondent’s said letter is otrached as “Exhibit: TA 7”.)

That the Applicant considers. the Respondent s conduct leading to his refusal of

the request for waiver as grossly tmproper and a flagrant abuse of the
discretion vested in hnn by the law

That the Respondent s 8?795’.3 dlsregard and failure to refer to any of the
grounds stated: in the. Respondents request for waiver, clearly exhibit his
prejudice towards. the Applicant s.case in this dispute and amount to a gross
abuse of the starutory powers vested in him and a violation of the obligation on

him under arrzcle 296 (b) of the: Constitution, 1992,

That the. Respondent s fazlure to demonstrate his awareness of the guiding
principles in the Constitution and Act 915 in the steps leading to the decision
contained in Exhibit TA7 contravenes his constitutional obligation not to be
caprzc:ous in the exercise of his statutory powers.

That the_,; Respondent’s reference to alleged transfers by the Applicant to its
parent company to justify his assessment in Exhibit TAI and his refusal in
Exhibit TA7 violates the Applicant’s right to a fair hearing, shows the
Respondent’s arbitrariness in the exercise of his powers, and his gross

disregard for the basis for taxation as provided under the relevant tax laws and
the Constitution.

That the Respondent’s denial of his own clear and unequivocal statements in
Exhibit TA6 and claims that the “transfer pricing audit is still ongoing” and
“different from Audit and tax assessment” demonstrate the Respondent’s uiter
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lack of candour in the exercise of his statutory duties and a violation of article
296(a) of the Constitution.

27. That the Respondent’s insistence on applying a non-tax statute to assess the
Applicant’s tax liability violates the constitutional obligation on him to follow
and apply due process of law in the discharge of his duties. ?

28. That altogether, the Respondent has shown that he neither desires nor intends
to apply the law in discharging his statutory duties and enforcing the tax
statutes, and his decisions in Exhibit TA6 and Exhibit TA7 cannot be justified
as emanating from the proper and lawful exercise of the discretion vested in
him to consider the Applicant’s request for a waiver of the 3 0% of the disputed
assessment pending the determination of the objecnon raised by the Applicant.

29.  That in all the circumstances outlined herein, the Respondents decision
contained Exhibit TA7 was arrived at .in “breach: -of article 296 of the
Constitution, Act 915 and other ﬁtndamental prmczples of law, and same
cannot be justified, and the Applicant therefore: prays this Honourable Court
for an order of certiorari, to br:ng up and quash the Respondent s decision.

30.  That the Respondent is the person d:recrly affected by the orders sought and his
address for service is at: Ghana: Revenue Authorzty Off Starlets 91 Road, Near
Accra Sports Stadzum Accra

WHEREFORE I swear to this afﬁgl_g;\"/if"iﬁrifsgpgbrt.

DEPONENT

SWORN THIS - DAY OF SEPTEMBER 2017.

BEFORE ME

COMMISSIONER OF OATHS
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